Richard Grosso, Esq.
Richard Grosso, P.A.
6919 W. Broward Blvd.
Plantation, FL 33317
Mailbox 142
richardgrosso1979@gmail.com
954-801-5662

via email to:
Schemper-Emily@monroecounty-fl.gov
Roberts-Michael@monroecounty-fl.gov
aguila-ilze@monroecounty-fl.gov
April 22, 2021
Emily Schemper, Sr. Director Planning & Environmental Resources, Monroe County
Michael Roberts, Assistant Director, Environmental Resources, Monroe County
Ilze Aguila, Sr. Coordinator Planning Commission, Monroe County
Re:

File #: 2021-038, Thurmond Street Partners, LLC Application for Tier Overlay District
Map Amendment (Received 3/17/2021)

Dear Ms. Schemper, Mr. Roberts and Ms. Aguila,
I write on behalf of the Key Largo Federation of Homeowner Associations to offer the
Federations’ observations, perspective and questions concerning this application for a Tier Map
amendment from Tier I to Tier III for the 2.63-acre parcel.
The application states “1.02 acres of closed canopy hammock is not contiguous with the
property and represents only 38 percent of upland areas, the remainder of which is cleared and
contains a significant lawful development including a commercial structure, a residence, a guest
house and a pool.” (App., p. 2 of 5). That statement is unclear. If it is meant to suggest that the
entire property should not be designated Tier 1, that approach is inconsistent with Monroe County
Code section 130-130 (b), which states “[t]ier boundaries shall follow property lines wherever
possible, except where a parcel line or distinct geographical feature, such as a canal or roadway.”
But, whatever “not contiguous with the property” means, the statement does not support
the requested change. The applicant does not claim that is a changed condition since the original
tier designation. Also, science supporting the tier system tells us that a hammock of over an acre
in size is itself ecologically valuable. That is reflected in Policy 105.2.1 (3), which emphasizes
that tropical hardwood hammocks of an acre or more are not to be placed in Tier III. Also, this
hammock’s close proximity to the larger intact hammock on the other side of the property makes
it even more so. Under Monroe County Code section 130-130 (c) (1)(b), lands that serve as a
buffer between natural areas and development are appropriately placed in Tier 1, to reduce
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secondary impacts to hardwood hammocks, such as those on this parcel and those on the adjacent
federally – owned hammock. What’s more, that hammock, along with all hammock on the
property, in the Federation’s opinion, plays a large role in defining the character of the community.
Next, the Existing Conditions Report attached to the application appears to only confirm
the correctness of the Tier 1 designation. It explains that the site contain “1.02 acres of closed
canopy rockland hammock”, which “is contiguous with ten acres of hammock on federal land.”
(ERC, p. 2). The imagery submitted with the application shows the hammock on adjacent federal
land is Tier I native habitat. This is presumably why the parcel is designated Tier 1, and why it
should remain as such, under Comprehensive Plan Policy 105.2.1, which reads as follows:
“Monroe County shall designate all lands outside of mainland Monroe County,

except for the Ocean Reef planned development, into three general categories for
purposes of its Land Acquisition Program and smart growth initiatives in
accordance with the criteria in Policy 205.1.1. These three categories are: Natural
Area (Tier 1); Transition and Sprawl Reduction Area (Tier II) on Big Pine Key
and No Name Key only; and Infill Area (Tier III). The purposes, general
characteristics, and growth management approaches associated with each tier are
as follows:
1. Natural Area (Tier I): Any defined geographic area where all or a significant
portion of the land area is characterized as environmentally sensitive by the
policies of this Plan and applicable habitat conservation plan, is to be designated
as a Natural Area. New development on vacant land is to be severely restricted
and privately owned vacant lands are to be acquired or development rights retired
for resource conservation and passive recreation purposes. However, this does not
preclude provisions of infrastructure for existing development. Within the Natural
Area designation are typically found lands within the acquisition boundaries of
federal and state resource conservation and park areas, including isolated platted
subdivisions; and privately-owned vacant lands with sensitive environmental
features outside these acquisition areas.” (emphasis added)
Moreover, as mentioned above, under Policy 105.2.1 (3), tropical hardwood hammocks
of an acre or more do not qualify for Tier III designation. As for the offer of a conservation
easement, the Tier System is about the larger ecological community and the land uses that are
compatible with the Keys’ Tropical Hardwood ecosystems. It goes beyond things like clearing
limits, and its purpose includes discouraging development on adjacent or nearby areas that could
result over time in encroachment and degradation of the hammocks and the wildlife that use
them – whether to understory, shrubs or trees and canopy – from things like light, noise, exotic
plants or animals, and other impacts that tend to come with intensive uses and increased human
activity.
The application, in our opinion, does not demonstrate the existence of the facts necessary
to support a change to the current Tier designation.
First, Code section 102-158 (a) states the tier map change process is “not intended to
relieve particular hardships, nor to confer special privileges or rights on any person….” Page 3
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of the application states the application is submitted in an effort to render moot the issues raised
in a current county code enforcement case. Such a claimed justification - resolving a code
enforcement case unrelated to the ecological factors governing tier designations – would appear
to be contrary to that stated intent.
Next, that section of the code expressly states that the tier change process is “not
intended… to permit an adverse change in community character….” The Federation’s opinion
is that changes to the tier designation and/ or allowable uses on the property would create an
adverse change in community character. Code section 102-158 (d) (7) (d) states that:
“In no event shall an amendment be approved which will result in an adverse
change in community character to the sub-area which a proposed amendment
affects or to any area in accordance with a Livable CommuniKeys master plan
….” (emphasis added)
Finally, the application does not appear to contain facts, data or analysis that demonstrate
that any of the criteria in Sec. 102-158 (d) (7) exist to support a Tier District change. The
application does not explicitly address and demonstrate any:
*
Changed projections (e.g., regarding public service needs) from those on which the
existing text or boundary was based. Sec. 102-158 (d) (7) (b) (1).
*
Changed assumptions (e.g., regarding demographic trends) from those on which the
existing text or boundary was based. Sec. 102-158 (d) (7) (b) (2).
*
Data errors, including errors in mapping, vegetative types and natural features which
contributed to the application of the existing text or boundary. Sec. 102-158 (d) (7) (b) (3).
*

A need for additional detail or comprehensiveness. Sec. 102-158 (d) (7) (b) (5).

*

Data updates. Sec. 102-158 (d) (7) (b) (6)

While the code enforcement matter referenced in the application might be argued to
constitute a new issue that arose after the application of the existing boundary designation (per
the criteria in Sec. 102-158 (d) (7) (b) (4)), as noted above, we question whether that issue qualifies
as relevant to the Tier designation.
The final criteria is found in Sec. 102-158 (d) (7) (b) (7) – “[c]onsistency with the
Comprehensive Plan and the principles for guiding development as defined in Section 380.0552,
Florida Statutes.” The application did not address these criteria. We will not endeavor to identify
the comprehensive plan and statutory policies with which the application conflicts other than to
point out that we believe the application is inconsistent with the overall and specific intent and
policies in the plan and Chapter 380, Fla. Stat concerning the protection of tropical hardwood
hammocks and other natural resources and of the unique community character in the
neighborhood of which this parcel is a part.
3

We thank you for your consideration.
Sincerely,

Richard Grosso
cc:
Dottie Moses, President, Island of Key Largo Federation of Homeowner Associations
Russell Yagel, agent for applicant (RYagel@HLTlaw.com)
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Exhibit "A"
David Rice, Mayor Monroe County

Monroe County Commissioners:
Danny Kolhage
George Neugent
Heather Carruthers
Sylvia Murphy

A meeting concerning general Buttonwood Bay noise was held 2/20/2018 in Sylvia Murphy's board room .
It became obvious during that meeting that "Key Largo Lighthouse Beach Weddings" is running a
commercial business with two separate venues out of two residential zoned lots off of US1 and Thurmond
St in Key Largo. On their business website Lighthouse Weddings offers large party venues with prices
starting at $11500. They also offer catering, music, DJ's, overnight accommodations for 24 guests on
property, and a large outdoor tiki bar.
It is apparently common knowledge that noise issues created problems at the Lighthouse Wedding
owner's initial oceanfront wedding party venue at 101 Oleander St in the Ocean Shores residential
subdivision. The owners crossed over US1 and purchased two adjoining bay front properties zoned single
family residence near Thurmond St. On 4/21/15 they formed Key Largo Lighthouse Beach Owners
Association located at 2 Thurmond St. The two person association lists the husband as president and the
wife as Director. The owners call their two separate party venues Coral Beach and Hidden Beach as
seen on signs along side US1 and their wedding business website. The wedding parties flew under the
radar until the exponential increase in frequency and resulting noise and have become an intrusion into
Pirates Cove Subdivision which is 500 yards from these venues.
There was no commission meeting concerning a zoning change for these two single family residential
properties. We the undersigned residents of Pirates Cove Subdivision are concerned with the precedent
this may set for our sudivision. We are confused, given the wedding noise problem at the 101 Oleander
venue, why this business on the bayside was allowed without neighboring property owner's input. Some
of us have been full time residents here in Pirates Cove literally for decades. We respectfully request a
solution to his p~oblem .
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Monroe County Commissioners:
Danny Kolhage
George Neugent
Heather Carruthers
Sylvia Murphy

David Rice, Mayor Monroe County

A meeting concerning general Buttonwood Bay noise was held 2/20/2018 in Sylvia Murphy's board room .
It became obvious during that meeting that "Key largo lighthouse Beach Weddings" is running a
commercial business with two separate venues out of two residential zoned lots off of US1 and Thurmond
St in Key largo. On their business website lighthouse Weddings offers large party venues with prices
starting at $11500. They also offer catering , music, DJ's, overnight accommodations for 24 guests on
property, and a large outdoor tiki bar.
It is apparently common knowledge that noise issues created problems at the lighthouse Wedding
owner's initial oceanfront wedding party venue at 101 Oleander St in the Ocean Shores residential
subdivision. The owners crossed over US1 and purchased two adjoining bay front properties zoned single
family residence near Thurmond St. On 4/21/15 they formed Key largo lighthouse Beach Owners
Association located at 2 Thurmond St. The two person association lists the husband as president and the
wife as Director. The owners call their two separate party venues Coral Beach and Hidden Beach as seen
on signs along side US1 and their wedding business website. The wedding parties flew under the radar
until the exponential increase in frequency and resulting noise and have become an intrusion into Pirates
Cove Subdivision which is 500 yards from these venues.
There was no commission meeting concerning a zoning change for these two single family residential
properties. We the undersigned residents of Pirates Cove Subdivision are concerned with the precedent
this may set for our subdivision. We are confused, given the wedding noise problem at the 101 Oleander
venue, why this business on the bayside was allowed without neighboring property owner's input. Some
of us have been full time residents here in Pirates Cove literally for decades. We respectfully request a
solution to this problem.
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David Rice, Mayor Monroe County

A meeting concerning general Buttonwood Bay noise was held 2/20/2018 in Sylvia Murphy's board room .
It became obvious during that meeting that "Key Largo Lighthouse Beach Weddings" is running a
commercial business with two separate venues out of two residential zoned lots off of US1 and Thurmond
St in Key Largo. On their business website Lighthouse Weddings offers large party venues with prices
starting at $11500. They also offer catering, music, DJ's, overnight accommodations for 24 guests on
property, and a large outdoor tiki bar.
It is apparently common knowledge that noise issues created problems at the Lighthouse Wedding
owner's initial oceanfront wedding party venue at 101 Oleander St in the Ocean Shores residential
subdivision. The owners crossed over US1 and purchased two adjoining bay front properties zoned single
family residence near Thurmond St. On 4/21/15 they formed Key Largo Lighthouse Beach Owners
Association located at 2 Thurmond St. The two person association lists the husband as president and the
wife as Director. The owners call their two separate party venues Coral Beach and Hidden Beach as
seen on signs along side US1 and their wedding business website. The wedding parties flew under the
radar until the exponential increase in frequency and resulting noise and have become an intrusion into
Pirates Cove Subdivision which is 500 yards from these venues.
There was no commission meeting concerning a zoning change for these two single fam ily residential
properties. We the undersigned residents of Pirates Cove Subdivision are concerned with the precedent
this may set for our sudivision. We are confused, given the wedding noise problem at the 101 Oleander
venue, why this business on the bayside was allowed without neighboring property owner's input. Some
of us have been full time residents here in Pirates Cove literally for decades. We respectfully request a
solution to this problem.
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Aguila-Ilze
From:
Sent:
To:
Subject:

jastarr789@gmail.com
Monday, May 24, 2021 3:47 PM
Aguila-Ilze
Please do NOT change Tier 1 designation at Key Largo site to less sensitive designation -- please do
NOT pass ordinance as requested by Thurmond Street Partners

CAUTION: This email originated from outside of the County. Whether you know the sender or not, do not click links or
open attachments you were not expecting.
Please distribute to the members of the Development Review Committee for their 5.25.21 meeting, Agenda
Item #2. Thank you.
Dear Members of the Development Review Committee,
Please preserve the Tier l designation of the land in Key Largo which Thurmond Street Partners seeks to change to a less
sensitive designation.
This site rests within an 11 acre hammock that provides habitat for five (5) species listed federally as threatened or
endangered.
The hammocks themselves are imperiled world‐wide and live only within a limited range. Please help preserve them as
a part of the unique environment that keeps us the Florida Keys.
Finally, please accept the recommendation of your staff’s report and reject the proposed amendment to change the
designation of this sensitive land, which, again, is part of the Keys’ unique environmental identity.
Thank you for your time and consideration.
Sincerely,
Judy Starr
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Aguila-Ilze
From:
Sent:
To:
Subject:

Jill Zima <Jill@Islamorada.org>
Tuesday, May 25, 2021 4:35 AM
Schemper-Emily; Roberts-Michael; Aguila-Ilze; District1_planning; District2_planning; District3
_planning; District4_planning; District5_planning
Islamorada Community Alliance is against the tier change for the Key Largo wedding venue

CAUTION: This email originated from outside of the County. Whether you know the sender or not, do not click links or
open attachments you were not expecting.

Dear DRC,
The Islamorada Community Alliance, comprised of politically active community members, is
against the tier change for the Key Largo wedding venue. We approve of the denial recommended by
staff because environmental preservation is consistent with the comprehensive plan, and because increasing
growth will further exacerbate Keys' traffic, resources and quality of life issues.

We further support staff recommendation to deny the tier change for the reasons cited in the staff
report, including the adverse effect the change would have on the numerous endangered species at
the contiguous tropical hardwood hammock.
Approval would set a bad and irreversible precedent for all of Monroe County.
Sincerely,
Jill Zima
Executive Director, Islamorada Community Alliance
P.O. Box 1507
Tavernier, FL 33070
305-852-9886
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Aguila-Ilze
From:
Sent:
To:
Subject:

Alexander Eriksen <alexeriksen1@gmail.com>
Tuesday, May 25, 2021 1:11 PM
Schemper-Emily; Roberts-Michael; Aguila-Ilze
Comment on Key Largo wedding venue.

CAUTION: This email originated from outside of the County. Whether you know the sender or not, do not click links or
open attachments you were not expecting.

Dear DRC,

With respect to the tier change for the Key Largo wedding venue, I support the staffs recommendation to deny. The Keys
is an extremely sensitive environmental area, and we must retian what little hardwood hammock we have left, for the
endangered species that inhabit them, this being a perfect example of that. Also, what we do not need in the Keys is
more traffic and more tourists, we have enough of both already..
Approval would set a bad and irreversible precedent for all of Monroe County, please do not do that.
Sincerely,
Alexander Eriksen
Islamorada, FL
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Aguila-Ilze
From:
Sent:
To:
Subject:

Capt Ed <captecoed@aol.com>
Tuesday, May 25, 2021 2:27 PM
Aguila-Ilze; Schemper-Emily; Roberts-Michael
File 2021-038 Thurmon Street Partners Tier change request

CAUTION: This email originated from outside of the County. Whether you know the sender or not, do not click links or
open attachments you were not expecting.

From: Capt Ed Davidson, First Vice president of Islamorada Community Alliance
Former Chairman, Fla Keys Zoning Board
Former Chairman, Fla Keys Comp Plan Committee
Chairman Emeritus, Fla Audubon Society
Ref: File # 2021-038, Thurmond Street Partners Tier change request
It should be noted for context that the Tier Classification System was in part an outgrowth of
both state and federal court proceedings in which environmental interests and organizations
prevailed.
While observing that the official Staff Report contains estimates of what appears to be
significant unpermitted clearing of some hammock trees, it should be further noted that
driveways such as exist on the property are generally not scientifically regarded as hammock
bifurcation boundaries.
In addition to the Staff evaluation of the remaining hammock as potentially suitable habitat
for 5 threatened and endangered species, it is important to recognize that the native hardwood
hammock trees listed on the applicant property include the Poisonwood ( metopium toxiferum),
which is scientifically regarded as the preferred forage tree for the White Crowned Pigeon
(patagioenas leucocephala).
While this pigeon has been listed as a "threatened species" by the State of Florida, it has also
been identified as a "Bird of Conservation Concern" under the Migratory Bird Treaty Act
administered by the US Fish and Wildlife Service because the bird nests only in South Florida
and the Fla Keys, and migrates to the Caribbean during the winter months. The USFWS stated
position is that tropical hardwood hammock foraging grounds are as essential as nesting
grounds in order to ensure successful breeding of this protected species.
The Islamorada Community Alliance thus adds these above concerns to its support of the
Staff recommendation for denial of the request to change the Tier I classification of this
property to the more clearable and developable Tier III designation.
1

Capt Ed Davidson, First Vice President
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SPECIES CONSERVATION MEASURES AND PERMITTING GUIDELINES

White-Crowned Pigeon
Patagioenas leucocephala
Species Overview
Status: Listed as state Threatened on Florida’s Endangered and
Threatened Species List.

Photograph by Robert Epstein.

Current Protections
 68A-27.003(a), F.A.C., No person shall take, possess, or sell
Photograph by Robert Epstein.
any of the endangered or threatened species included in this
subsection, or parts thereof or their nests or eggs except as
allowed by specific federal or state permit or authorization.
 68A-27.001(4), F.A.C., Take – to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in such conduct. The term “harm” in the definition of take means an
act which actually kills or injures fish or wildlife. Such act may include significant habitat modification
or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or sheltering. The term “harass” in the definition of take means
an intentional or negligent act or omission which creates the likelihood of injury to wildlife by
annoying it to such an extent as to significantly disrupt normal behavioral patterns which include, but
are not limited to, breeding, feeding or sheltering.
 White-crowned pigeons, active nests, eggs, and young also are protected under the Federal
Migratory Bird Treaty Act, state Rule 68A-16.001, F.A.C., and state Rule 68A-4.001, F.A.C.

Biological Background
A species’ biological background provides context for conservation measures and permitting guidelines. It
focuses on the habitats that support essential behavioral patterns, threats to the species, and what may
constitute significant disruption of essential behavioral patterns. The white-crowned pigeon (WCPI) is a
subtropical frugivorous (fruit-eating) species found in southern Florida, the Bahamas, and the Caribbean. In
Florida, the white-crowned pigeon is limited to the southern portion of the peninsula and the Florida Keys
(see Distribution Map). Most WCPIs in Florida migrate to the Bahamas and Caribbean from mid-September to
mid-October, though 10-20% remain in Florida over the winter (Bancroft 1996, Meyer and Wilmers 2008).
Large numbers of WCPI begin to return in April, with the number of WCPI increasing until early June (Bancroft
1996). WCPIs typically breed from May to early September, with a peak in nesting typically occurring in late
May to June and a larger peak in mid-July through August (Bancroft and Bowman 2001).Habitat features that
support essential behavioral patterns.
White-crowned pigeon in Florida primarily use 2 natural communities for essential behavioral patterns:
mangrove islands for breeding and tropical hardwood hammocks for feeding and sheltering. The species
commonly nests semi-colonially on offshore, tidally-inundated mangrove islands that provide some
protection from predators such as raccoons (Procyon lotor) (Strong et al. 1991, Bancroft and Bowman 2001).
The Species Action Plan (SAP) recognizes a need to identify all of the islands currently used for breeding (SAP
Action 8; Florida Fish and Wildlife FWC 2013). WCPI also nest on rare occasions in palm trees in Key West (R.
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Zambrano, FWC, personal communication).
Breeding WCPI fly daily from mangrove islands to forage in tropical hardwood hammocks and, to a lesser
extent, pine rocklands that contain an understory of fruit-bearing trees and shrubs (Bancroft and Bowman
2001). WCPI consume fruit from 36 species in Florida (Bancroft and Bowman 2001; Appendix 1). Four of
these species dominate the diet of nestlings: poisonwood (Metopium toxiferum), blolly (Guapira discolor),
wild banyan (Ficus citrifolia) and strangler fig (Ficus aurea) (Bancroft and Bowman 1994). The diet of adults
varies seasonally as different species come into fruit (Bancroft and Bowman 2001). Fruit production can vary
substantially, both temporally and spatially, due to rainfall patterns (Bancroft et al. 2000), and WCPI are
known to fly further than 30 miles in search of forage during periods of fruit scarcity (Bancroft and Bowman
1994, Bancroft et al. 2000, FWC 2013). Because of the variability in the availability of fruiting trees, WCPI
need numerous patches of tropical hardwood hammock spread over large areas to provide sufficient food
resources (Bancroft et al. 2000). Although WCPIs will forage in both small and large patches of tropical
hardwood hammock and even in just a few trees(Meyer and Wilmers 2008), patches greater than 12 acres in
size are important for juvenile WCPI during the first few days after leaving the nest site (Strong and Bancroft
1994).

Gumbo limbo trees in a tropical hardwood
hammock; suitable habitat for the white-crowned
pigeon. FWC photograph.

Threats
Of the threats identified in the SAP and Biological Status
Review (BSR) for the WCPI (FWC 2013), loss of, and
disturbance within, breeding and foraging habitat form the
basis of these Guidelines. Most mangrove islands used by
WCPI for nesting occur on public conservation lands
(Bancroft and Bowman 2001), but hurricanes and tropical
storms have reduced the amount of remaining breeding
habitat available to WCPI (Wilmers 2011). Nest numbers
and productivity are strongly correlated to food supply
(Bancroft and Bowman 2001), but the amount of available
foraging habitat continues to decline (Karim and Main
2009). White-crowned pigeons also are extremely wary of
humans, and are easily flushed from trees by people or
vehicles (Bancroft 1996). Thus, disturbance of remaining
nesting colonies has been identified as a potential threat by
avian researchers (K. Meyer, Avian Research and
Conservation Institute [ARCI], personal communication),
and SAP Actions 5 and 6 recommend protecting important
breeding and foraging sites from disturbance (FWC 2013).

Other threats identified in the SAP include pesticides and
contaminants, collisions with structures or objects,
degradation of habitat, sea level rise, increasing frequency
of tropical storms and hurricanes, and nest predation by raccoons and other predators (Strong et al. 1991,
Bancroft and Bowman 2001). Hunting on wintering grounds outside of Florida is a significant threat but is not
applicable to these guidelines (Bancroft and Bowman 2001, Wells and Wells 2001, Meyer and Wilmers 2008).
Potential to significantly impair essential behavioral patterns
Given the WCPI’s reliance on mangrove islands and tropical hardwood hammocks for breeding, feeding, and
sheltering, impacts to these habitats can result in significant impairment of essential behavioral patterns.
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Because the availability of offshore, tidally-inundated mangrove islands is limited within the species’ breeding
range in Florida, activities that result in loss or degradation of mangrove islands providing breeding habitat
for WCPI can significantly impair the essential behaviors of breeding and sheltering. Moreover, disturbance of
WCPI on mangrove islands can cause birds to flush from the nest, resulting in potential harm to eggs and
young. Flushed adults can knock eggs or young off of nests or can leave young exposed to predators or the
elements (Blankinship 1977, Bancroft and Bowman 2001, FWC 2013).
There is a need to identify core foraging areas (SAP Action 11) that are critical for essential behavioral
patterns (FWC 2013). However, until core foraging areas can be established, these guidelines focus on the
importance of contiguous, or nearly contiguous, patches of tropical hardwood hammock greater than 12
acres in size. Patches greater than 12 acres in size are thought to be important for juvenile WCPI during their
first few days after leaving the nest site (Strong and Bancroft 1994). These larger patches allow young WCPI
to learn to forage undisturbed (Bancroft 1996), and Strong and Bancroft (1994) hypothesized that these
patches could provide important cover from predators for juvenile WCPIs, which must disperse during the fall
raptor migration in the Florida Keys. Therefore, loss or degradation of habitat (e.g., land use conversion or
removal of native shrubs and trees) within patches of contiguous, or nearly contiguous, tropical hardwood
hammock greater than 12 acres in size constitutes significant habitat modification that results in take for
WCPI.
Given the species’ sensitivity to disturbance, the SAP (Action 6) recognizes the need to protect foraging WCPI
from disturbance in core foraging areas (FWC 2013). In the absence of defined core foraging areas, we
consider consistent, repeated flushing of WCPI within patches of tropical hardwood hammock greater than
12 acres in size as a significant disruption of essential behavioral patterns. There is an increasing body of
literature indicating that even non-motorized human disturbance can impact the physiology, behavior, and
reproduction of some bird species (Steven et al. 2011). Although WCPI can become habituated to people
under certain circumstances (Wiley and Wiley 1979), WCPI often are extremely wary of people and readily
flush in the presence of humans (Bancroft 1996, Bancroft and Bowman 2001). The sensitivity of WCPI is
demonstrated by the unusual amount of stress exhibited by individuals that are captured and handled
(Meyer and Wilmers 2008). Bancroft and Bowman (2001) hypothesized that dispersing juvenile WCPI may
prefer larger patches in part to avoid disturbance.

Mangrove island, breeding habitat for the white-crowned pigeon. Photograph by Gina Kent.
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Distribution and Survey Methodology
The map below represents the principle geographic range of the white-crowned pigeon in Florida, including
intervening areas of unoccupied habitat. This map is for informational purposes only and is not for regulatory
purposes.
Counties: Broward, Collier, Miami-Dade, Monroe.

Recommended Survey Methodology
Surveys can be used to determine if white-crowned pigeons are breeding, feeding, or sheltering in an area.
Surveys are not required but if conducted in accordance with the methodology described below and the
species are not detected, no FWC review or coordination is needed.
Surveys of breeding habitat

Mangrove island surveys conducted during the breeding season are useful for identifying and
avoiding, minimizing, or mitigating for take of active nests, eggs, or young.
 Three surveys should occur, spaced at least 2 weeks apart throughout the breeding season, to
increase the probability of detecting the peak of nesting: 1 survey in mid-late June, 1 in mid-late
July, and 1 in early-mid August.
 Recommended survey methods include flight-line counts according to the protocol of Strong and
colleagues (1994). The objective of surveys is to estimate the number of nesting pairs.
- Flight line counts should include enough boats and observers to detect WCPI approaching the
colony from different directions. For small colonies, a single boat with > 2 observers usually is
sufficient (Wilmers 2011; R. Zambrano, personal communication). For larger colonies, where it
is difficult to see pigeons arriving from different directions, flight-line counts involve an
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observer in each of 3 boats spaced at approximately 1200 intervals, or in a manner that
maximizes the ability to detect incoming birds and minimizes double-counting (Strong et al.
1994).
- Observers should remain 330 feet from the mangrove islands to avoid disturbance to nesting
birds. The appropriate buffer has not been determined specifically for WCPI (SAP Action 13;
FWC 2013), but, in the interim, a buffer distance of 330 feet is effective for a suite of
waterbirds that nest on tree islands in Florida (Rodgers and Smith 1995).
- Observers should count WCPIs that fly from the foraging areas to breeding islands from 8:2010:10am (Strong et al. 1994). Observers then estimate the number of nesting pairs using the
method outline by Strong and colleagues (1994).
- Observers should avoid conducting surveys in rainy weather.
Surveys of foraging habitat

There is no recommended survey protocol for WCPI in foraging habitat at this time, and core
foraging areas (SAP Action 11; FWC 2013) have not been identified. Patches of tropical hardwood
hammock > 12 acres in size within the species distribution are significant for the essential behavior of
feeding and are likely to be occupied (Strong and Bancroft 1994).

Recommended Conservation Practices
Recommendations are general measures that could benefit the species but are not required. No FWC permit
is required to conduct these activities.









Avoid trimming or alteration of mangroves on uninhabited islands or lands set aside for
conservation, preservation, or mitigation per Florida Statute 403.9323(2).
Design projects to minimize loss of mangrove islands and tropical hardwood hammock.
- Consider provisions in the Monroe County Comprehensive Plan regarding protection of tropical
hardwood hammocks and other native habitats (Monroe County 2015a).
- Adhere to Land Planning Regulations for the Florida Keys Area of Critical State Concern – Monroe
County Chapter 28-20, F.A.C.) and Sections 118-7, 118-10(1), and 118-10(4) of the Monroe County
Land Development Code regarding designing development away from natural areas and sensitive
habitats, restrictions to developing tropical hardwood hammock and mangrove habitats, and
maintenance of native trees (State of Florida 2014, Monroe County 2015b).
Retain native fruiting trees (Appendix 1) whenever possible, including poisonwood, which is a
particularly important species for nesting WCPI (Bancroft and Bowman 1994).
Plant appropriate native fruiting species to provide foraging opportunities for WCPI (Appendix 1). For
example, blolly is an important early-season food source for nesting WCPI and does not have an
extensive root system like native fig trees (Bancroft and Bowman 1994, FWC 2013).
Educate project personnel regarding the species and its sensitivity to disturbance.
Avoid siting transmission and distribution lines through tropical hardwood hammock. Place markers
on transmission and distribution lines where collisions are a potential hazard.

Measures to Avoid Take
Avoidance Measures that Eliminate the Need for FWC Take Permitting
The following measures will eliminate the need for an FWC take permit.
 Maintain a no-disturbance buffer of 330 feet around mangrove islands with active WCPI nesting
colonies. The appropriate buffer has not been determined specifically for WCPI (SAP Action 13), but,
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in the interim, a buffer distance of 330 feet is effective for a suite of waterbirds that nest on tree
islands in Florida (Rodgers and Smith 1995).
Avoid trimming or killing native vegetation on mangrove islands that are used by WCPI for breeding.
Avoid land use change or removal of native trees or shrubs in contiguous, or nearly contiguous,
patches of tropical hardwood hammock > 12 acres in size (Strong and Bancroft 1994).
Avoid consistent, repeated flushing of birds within patches of tropical hardwood hammock greater
than 12 acres in size.

Examples of Activities Not Expected to Cause Take
This list is not an exhaustive list of exempt actions. Please contact FWC if you are concerned that you could
potentially cause take.
 Activities within breeding habitat outside of the breeding season that do not result in trimming or
killing of mangroves.
 Aerial activities at an altitude that does not cause flushing from nests. The reaction of white-crowned
pigeons may vary depending on the type of aerial activity, and activities should cease or move to a
higher altitude if flushing occurs.
 Routine maintenance of vegetation in existing linear utility and highway right-of-way’s.
 Passive recreational activities on existing trails that result in short-term, occasional foot traffic (e.g.,
existing hiking along trails through hardwood hammocks) and do not cause any disturbance within
the canopy of tropical hardwood hammocks.
Florida Forestry Wildlife BMP’s and Florida Agricultural Wildlife BMP’s



These best management practices do not include the white-crowned pigeon and thus do not
apply.

Other Authorizations for Take
 Activities within an airport property in accordance with Rule 68A-9.012, F.A.C.
 As described in Rule 68A-27.007(2)(c), F.A.C., land management activities (e.g., exotic species
removal) that benefit wildlife and are not inconsistent with FWC Management Plans are authorized
and do not require a permit authorizing incidental take.

Coordination with Other State and Federal Agencies
The FWC participates in other state and federal regulatory programs as a review agency. During review, FWC
identifies and recommends measures to address fish and wildlife resources to be incorporated into other
agencies’ regulatory processes. For example, FWC will continue to work with USFWS on the Big Pine Key and
No Name Key Habitat Conservation Plan (HCP), which notes the importance of tropical hardwood hammock
for federally-listed species and restricts the loss native habitat for species covered under the plan. The HCP
assists in determining the location of potential new development and in prioritizing mitigation areas on these
keys. Also, FWC coordinated with local jurisdictions on the Monroe County Comprehensive Plan (Monroe
County 2015a), Chapter 118 of the Land Development Code, and the Land Planning Regulations for the
Florida Keys Area of Critical State Concern – Monroe County (Rule Chapter 28-20; State of Florida 2014).
Chapter 380 of the Florida Statutes addresses FWC’s interactions with counties.

The FWC provides recommendations for addressing potential impacts to state-listed species in permits
issued by other agencies. If permits issued by other agencies adequately address all of the requirements
for issuing a take permit for Species of Special Concern or state‐Threatened species, FWC will consider
these regulatory processes to fulfill the requirements of Chapter 68A‐27, F.A.C., with a minimal
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application process. This may be accomplished by issuing a concurrent take permit from FWC, by a
memorandum of understanding with the cooperating agency, or by a programmatic permit issued to
another agency. These permits would be issued based on the understanding that implementation of
project commitments will satisfy the requirements of Rule 68A‐27.003 and Rule 68A‐27.007, F.A.C.
Review of Land and Water Conversion projects with State-Listed Species Conditions for Avoidance, Minimization and Mitigation of Take













FWC staff, in coordination with other state agencies, provide comments to Federal agencies
(e.g., the Army Corps of Engineers) on federal actions, such as projects initiated by a federal
agency or permits being approved by a federal agency.
FWC staff works with landowners, local jurisdictions, and state agencies such as the Department
of Economic Opportunity on large-scale land use decisions, including long-term planning projects
like sector plans, projects in Areas of Critical State Concern, and large-scale comprehensive plan
amendments.
FWC staff coordinates with state agencies such as the Department of Environmental Protection
(DEP) and the five Water Management Districts on the environmental resource permitting (ERP)
program, which regulates activities such as dredging and filling in wetlands, flood protection,
stormwater management, site grading, building dams and reservoirs, waste facilities, power
plant development, power and natural gas transmission projects, oil and natural gas drilling
projects, port facility expansion projects, some navigational dredging projects, some docking
facilities, and single-family developments such as for homes, boat ramps, and artificial reefs.
During the ERP process, the FWC will provide guidance on avoidance, minimization, and
mitigation measures for WCPI.
For mangrove trimming permits described under Section 403.9327, Florida Statutes, FWC would
review and provide comments on potential impacts to fish and wildlife resources.
For take of WCPI in breeding habitat (i.e., mangrove islands), FWC staff will also work with DEP,
water management districts, and the applicants during the ERP process so that ERP mitigation
will satisfy the applicants’ responsibilities under Chapter 68A-27, F.A.C. and associated
enforcement policies (see FWC Incidental Take Permitting Process below).
For significant modification to breeding habitat, conservation benefit as defined under Chapter
68A-27, F.A.C., can be accomplished through avoidance, minimization, and mitigation measures
outlined in the ERP permit, provided the mitigation includes offshore, tidally-inundated
mangrove islands without raccoons. The existing ERP requirements for wetland mitigation
include replacement of functional loss from impacts to wetlands. The mitigation includes
provisions for perpetual conservation and management.

FWC Permitting: Incidental Take
According to Rule 68A-27.001, F.A.C., incidental take is take that is incidental to, and not the purpose of,
carrying out an otherwise lawful activity. Activities that result in impacts to WCPIs can require an Incidental
Take Permit from the FWC (see above for actions that do not require a permit). Permits may be issued when
there is a scientific or conservation benefit to the species and only upon showing by the applicant that that
the permitted activity will not have a negative impact on the survival potential of the species. Scientific
benefit, conservation benefit, and negative impacts are evaluated by considering the factors listed in Rule
68A-27.007(2)(b), F.A.C. These conditions are usually accomplished through a combination of avoiding take
when practicable, minimizing take that will occur, and mitigating for the permitted take. This section
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describes the minimization measures and mitigation options available as part of the Incidental Take Permit
process for take of WCPIs. This list is not an exhaustive list of options.
Minimization Options
The suite of options below can help to reduce or minimize take of the species, and lessen the mitigation
necessary to offset take. All of the options below assume it is not possible to adhere to avoidance measures
that eliminate the need for FWC permitting described above, and that some level of take will occur.
Seasonal, Temporal, and Buffer Measures






Minimize, to the extent practicable, activities within 330 feet of active nests to minimize
disturbance to nests, eggs, and young. The appropriate buffer has not been determined
specifically for WCPI (SAP Action 13), but, in the interim, a buffer distance of 330 feet is effective
for a suite of waterbirds that nest on tree islands in Florida (Rodgers and Smith 1995).
If the project must occur within the buffer, minimizing time spent within the buffer in the
breeding season minimizes take of nests, eggs, and young.
For activities that may cause disturbance to foraging birds in patches of hardwood hammock
greater than 12 acres, conduct project activities from mid-October to March, when 80-90% of
the WCPI population in Florida overwinters in the Bahamas and Caribbean.

Design Modification







Minimize loss and disturbance of breeding habitat.
Minimize loss or degradation of tropical hardwood hammock, especially fruiting trees, in patches
of hardwood hammock greater than 12 acres.
Minimize activities year round that cause WCPI to repeatedly flush in patches of hardwood
hammock greater than 12 acres.
Restrict activities that may cause disturbance of foraging birds to the periphery of patches of
hardwood hammock greater than 12 acres.
Minimize transmission and distribution lines through patches of tropical hardwood hammock
greater than 12 acres.

Method Modification






Post educational signage to reduce disturbance around breeding colonies.
When activities must occur within habitat occupied by WCPI, refer to the Seasonal, Temporal,
and Buffer Measures above to minimize take.
Educate project personnel regarding WCPI and their sensitivity to disturbance.
Place markers on transmission and distribution lines where collisions are a potential hazard.

Mitigation Options
Mitigation is scalable depending on the impact, with mitigation options for significant impairment or
disruption of essential behavioral patterns constituting take. Multiple options for mitigation may exist that
could be appropriate to counterbalance impacts to essential behavioral patterns resulting from a given
project or action. From those options, the most appropriate combination of actions can be selected. The
DEP’s ERP process can provide mitigation for loss or degradation of WCPI breeding habitat (i.e., mangrove
islands), provided the mitigation includes mangrove islands suitable for WCPI nesting. Subsequent to or in
conjunction with the ERP process, the FWC will review the resulting wetland mitigation to assess whether the
mitigation meets the definition of conservation benefit for WCPI. For cases in which the mitigation includes
approximately equivalent acreage of tidally-inundated mangrove islands suitable for breeding, wetland
mitigation through the ERP process will satisfy the applicants’ responsibilities under Chapter 68A-27, F.A.C.,
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and associated enforcement policies. Potential options for mitigation are described below, including options
to mitigate for significant habitat modification of foraging habitat and take of adults, eggs, and young through
disturbance. This list is not an exhaustive list of options.
Scientific Benefit

This section describes research and monitoring activities that provide scientific benefit, per Rule 68A27.007, F.A.C. Conducting or funding these activities can be the sole form of mitigation for a project
with FWC approval of methodologies.
 Identification of core foraging areas throughout the species’ range in Florida (SAP Actions 11 and
12).
 Development and implementation of a standardized monitoring protocol for breeding habitat
throughout the species’ range in Florida (SAP Action 10).
Habitat

Habitat Protection/Acquisition or Management for Significant Modification of Breeding Habitat:
 The acquisition option in breeding habitat (i.e., mangrove islands) includes wetland mitigation
through the ERP program.
 The FWC will review the ERP mitigation to evaluate whether it meets the definition of
conservation benefit for WCPIs. Suitable mitigation includes protection/acquisition of tidallyinundated mangrove islands free of mammalian predators and of sufficient size to accommodate
WCPI nesting.
 Provided the mitigation includes protection/acquisition of suitable breeding habitat, ERP
mitigation is expected to satisfy the applicants’ responsibilities under Chapter 68A-27, F.A.C, and
associated enforcement policies, and an FWC permit may be subsequently issued based on the
understanding that implementation of project commitments will satisfy the requirements of
68A‐27.003 and 68A‐27.007, F.A.C.
Habitat Protection/Acquisition or Management for Significant Modification of Foraging Habitat:
 Options include habitat protection via acquisition or easements, restoration of tropical
hardwood hammock vegetation, and/or long-term commitment to manage invasive exotic
vegetation in tropical hardwood hammock.
 When evaluating impacts to foraging habitat and whether proposed mitigation meets the
definition of conservation benefit in Chapter 68A-27, F.A.C., important factors include (but are
not limited to):
1. The total acreage of the proposed impacted area and proposed mitigation,
2. The habitat quality of the proposed impacted area and proposed mitigation area, including species richness of native fruiting trees and shrubs, presence and density of fruiting
species that are particularly important for nestlings (Appendix 1), degree of fragmentation, degree of human disturbance, and the need for management (e.g., presence of invasive plants).
3. Whether the proposed impacted area and proposed mitigation occurs within or outside of a
patch of tropical hardwood hammock > 12 acres in size,
4. Distance to nearest occupied breeding habitat,
5. Adjacency to other conservation land.
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Funding

No funding option has been identified at this time. However, funding options as part of mitigation
will be considered on a case by case basis.
Information





Mitigation can be used to support research projects consistent with actions in the SAP.
Monitoring options can include multi-year monitoring that contributes to a portion of a
statewide survey.
The information option is appropriate for take of adults, eggs, or young via disturbance or in
circumstances where ERP mitigation does not completely satisfy the FWC’s definition of
conservation benefit for WCPI.

Programmatic Options

No programmatic option available.
Multispecies Options



A multi-species permitting option may be available for loss of foraging habitat in some parts of
the Keys, where there is overlap with other state-listed species such as the Lower Keys
population of the Florida brown snake, rim rock crowned snake, and possibly the Key ringneck
snake.

FWC Permitting: Intentional Take
Intentional take is not incidental to otherwise lawful activities. Per Chapter 68A-27, F.A.C., intentional take is
prohibited and requires a permit. For state-Threatened species, intentional take permits may only be
considered for scientific or conservation purposes (defined as activities that further the conservation or
survival of the species taken). Permits are issued for state-Threatened species following guidance in Rule
68A-27.007(2)(a), F.A.C.
Risks to Property or People
Intentional take for Human Safety




Rule 68A-9.012, F.A.C., describes circumstances under which WCPIs may be taken on airport
property without further state authorization for an imminent threat to aircraft or human safety.
Permits will be issued only under limited and specific circumstances, in cases where there is an
immediate danger to the public’s health and/or safety, including imminent or existing power
outages that threaten public safety, or in direct response to an official declaration of a state of
emergency by the Governor of Florida or a local governmental entity. Applications submitted for
this permit must include all information that is required from any other applicant seeking a
permit, along with a copy of the official declaration of a state of emergency, if any. This permit
process may be handled after the fact or at least after construction activities have already
started. An intentional take permit may be issued for such purposes.

Aversive Conditioning

Not applicable to this species.
Permits Issued for Harassment

Not applicable to this species.
Scientific Collecting and Conservation Permits

Scientific collecting permits may be issued for the White-crowned pigeon using guidance found in
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Rule 68A-27.007(2)(a), F.A.C. Activities requiring a permit include any research that involves
capturing, handling, or marking wildlife; conducting biological sampling; or other research that may
cause take.
Considerations for Issuing a Scientific Collecting Permit

1) Is the purpose adequate to justify removing the species (if the project requires this)?
 Permits will be issued if the identified project is consistent with the goal of the SAP (i.e.,
improvement in status that leads to removal from Florida’s Endangered and Threatened
Species List), or addresses an identified data gap important for the conservation of the
species.
2) Are there direct or indirect effects of issuing the permit on the wild population?
 WCPI are sensitive to trapping and handling (Meyer and Wilmers 2008). Trapping, capturing
and handling WCPI may impact the wild populations’ ability to forage, breed, or rear young.
Trapping and handling protocols must be included in the permit application and should
identify measures to lessen stress for captured WCPI.
3) Will the permit conflict with program intended to enhance survival of species?
4) Will issuance of the permit reduce the likelihood of extinction?
 Projects consistent with the goal of the SAP or that fill identified data gaps in species life
history or management may reduce the likelihood of extinction. Applications should clearly
explain how the proposed research will provide a scientific or conservation purpose for the
species.
5) Have the opinions or views of other scientists or other persons or organizations having expertise
concerning the species been sought?
6) Is applicant expertise sufficient?
 Applicants must have prior documented experience with this or similar species; applicants
should have met all conditions of previously issued permits; and applicants should have a
letter of reference that supports their ability to handle the species.
 WCPI are sensitive to trapping and handling (Meyer and Wilmers 2008). The applicant
should identify measures to lessen stress for captured WCPI.
Relevant to all Scientific Collecting for White-Crowned Pigeons









Applications must include a proposal that clearly states the objectives and scope of work of the
project, including a justification of how the project will result in a scientific or conservation
purpose for the species. The proposal also must include a thorough description of the project’s
methods, time frame, and final disposition of all individuals. Permit amendment and renewal
applications must be “stand alone” (i.e., include all relevant information on objectives and
methods).
WCPI are sensitive to trapping and handling. Trapping and handling protocols, and a justification
of trapping methods, must be included in the permit application and should identify measures to
lessen stress for captured WCPI (e.g., Meyer and Wilmers 2008).
Surveys of WCPI within occupied breeding habitat will require a permit unless conducted in the
manner specified above.
Passive point counts or line transect sampling in foraging habitat do not require a permit.
Non-destructive habitat sampling near foraging, roosting, and breeding birds does not need a
permit provided observers remain outside the identified buffer distances in active nesting sites
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and nesting birds do not flush.
Permits may be issued to display a specimen if the specimen was obtained via a rehabilitation
facility or was encountered dead.
Permits may be issued for captive possession (removal from the wild) to an educational or
rehabilitation facility if the individual WCPI is deemed non-releasable.
Methodologies for any collection of tissues, such as blood, should be clearly spelled out,
including measures taken to reduce stress/injury to the birds.
Disposition involving captive possession for any period of time must include a full explanation of
whether the facility has the appropriate resources for accomplishing the project objectives and
for maintaining the animals in a safe and humane manner.
Federal permits are required from the USFWS to comply with the Migratory Bird Treaty Act and
from the USGS Bird Banding Lab for banding, color-marking, specific capture methods, sampling
of blood/tissues, collection of feathers, and attachment of transmitters or other data gathering
mechanisms. Federal salvage permits are also required to collect any dead individuals (i.e.,
mortality not due to research activities or incidental take from research activities) or parts of
deceased individuals including feathers and tissues.
Any mortality should be reported immediately to the FWC at the contact information below. The
FWC will provide guidance on proper disposal of specimens.
Undocumented, active nest sites should be reported as soon as possible to the FWC at the
contact information below.
A final report should be provided to the FWC in the format specified in the permit conditions.
Monitoring data must be provided to FWC on approved forms that can easily be integrated into
a statewide database.

Additional information
Information on Economic Assessment of this guideline can be found at
http://myfwc.com/wildlifehabitats/imperiled/management-plans/

Contact
For permitting questions or to report mortalities, contact the FWC at (850) 921-5990 or
WildlifePermits@myfwc.com. For more species specific information visit http://myfwc.com/contact/.
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Appendix 1.
Fruits known to be consumed by all white-crowned pigeons.
As determined from nestling crop samples, adult gut contents, visual observations, and fecal samples
collected throughout the year in the Florida Keys (from Bancroft and Bowman 2001).
Fruit family
Anacardiaceae
Aquifoliaceae
Arecaceae
Boraginaceae
Burseraceae
Canellaceae
Celastraceae
Celtidaceae
Chrysobalanaceae
Euphorbiaceae
Fabaceae
Lauraceae
Moraceae

Myrsinaceae
Myrtaceae
Nyctaginaceae
Passifloraceae
Polygonaceae
Rhamnaceae
Rubiaceae

Sapindaceae
Sapotaceae

Simaroubaceae
Solanaceae
Surianaceae
Verbenaceae

Species
Metopium toxiferum*
Schinus terebinthifolia
Ilex cassine
Thrinax morrisii
Thrinax radiata
Bourreria ovata
Bursera simarouba
Canella winterana
Schaefferia frutescens
Trema sp.
Chrysobalanus icaco
Drypetes lateriflora
Pithecellobium unguis-cati
Nectandra coriacea
Ficus aurea*
Ficus citrifolia*
Ficus microcarpa
Ardisia escallonioides
Calyptranthes sp.
Eugenia foetida
Guapira discolor*
Passiflora suberosa
Coccoloba diversifolia
Coccoloba uvifera
Krugiodendron ferreum
Chiococca alba
Erithalis fruticosa
Randia aculeata
Exothea paniculata
Sideroxylon salicifolia
Chrysophyllum oliviforme
Mastichodendron foetidissimum
Simarouba glauca
Solanum erianthum
Suriana maritima
Lantana camara

Common names
Poisonwood*
Florida holly
Dahoon holly
Key thatch palm
Florida thatch palm
Bahama strongbark
Gumbo-limbo
Cinnamon bark
Florida boxwood
Trema
Coco plum
Guiana plum
Catclaw blackbead
Lancewood
Strangler fig*
Wild banyan*
Indian laurel fig
Marlberry
Spicewood
Spanish stopper
Blolly*
Small passion vine
Pigeon plum
Seagrape
Black ironwood
Snowberry
Black torch
White indigoberry
Inkwood
Willow bustic
Satin leaf
False mastic
Paradise tree
Potato tree
Bay cedar
Lantana

*A dominant species in the diet of nestlings (Bancroft and Bowman 1994).
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Item #4 Thurmond Street Partners
Public Comment

Aguila-Ilze
From:
Sent:
To:
Subject:

jastarr789@gmail.com
Monday, July 19, 2021 4:35 PM
Aguila-Ilze
PLEASE DENY. Re: Agenda Item #4, 7.20.21 Planning Commission meeting, map amendment to
reduce the size of a Tier 1 property

CAUTION: This email originated from outside of the County. Whether you know the sender or not, do not click links or
open attachments you were not expecting.
Please forward to all Planning Commissioners and include in the record for the 7.20.21 hearing. Thank you.
Dear Commissioners,
For the following reasons, I urge you to DENY this application.
1. The criteria for the Tier 1 classification of the entirety of this property is discussed and confirmed in your staff
report. This area, and areas like it, contain plant and animal life which is protected by state and/or federal
statute. The hammocks themselves are an almost unique resource, one limited in range throughout the
world. There is a reason for the protection offered threatened or endangered species, especially in an
environmentally beautiful, unique but delicate area such as our Florida Keys.
2. In the Staff Report, Memorandum dated 7.9.21, the report notes “staff finds no distinct geographical feature
that would warrant a different tier boundary for the subject property.” (p.17)
3. The land in question is part of a “natural area,” the definition of which is given on p. 18.
But there’s more:
4. “The permits issued for the existing structures and improvements on the property did not authorize the clearing
of native habitat; however, based on aerial analysis and information provided in the application, it appears that
the remaining hammock on the site consists of less than (ital. added) 44,650 square feet (1.025 ac) rather than
the previously mapped and documented 70,444 square feet (1.620 ac).” As well: “No clearing of native habitat
was included in the previously issued permits.” (p. 20).
Thus, ironically, within the supportive information for the application itself there is given a valid reason for
denial.
5. Furthermore, the report affirms: ”Unlawful conditions shall not (ital. added) be recognized when determining
existing conditions and regulatory requirements.” (p. 17)
The “shall not” tells us clearly that unlawful conditions do not create mitigating circumstances. If anything,
might this application present evidence that could point to the need for remediation rather than reward?
6. Finally, the staff report references Goal 101 of the Monroe County Comprehensive Plan of
Development: “Monroe County shall manage future growth to enhance the quality of life, ensure the safety of
county residents and visitors, and protect valuable natural resources. (ital. added) (p.26)
In looking at these objectives as part of the overall context of this application, please bear this goal in mind. As
an entity, do we wish to drive wildlife in need of our protection from our Florida Keys? Would we rather protect
1

its presence and the viability of the places where it shelters its newborn and young, when the opportunity to do
so presents itself before our very eyes?
For these reasons, I request that you please deny this application.
Thank you for your time and consideration, and your work.
Respectfully submitted,
Judy Starr
Islamorada
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Sent via email
Schemper-Emily@monroecounty- .go
Roberts-Michael@monroecounty- .go
aguila-ilze@monroecounty- .gov
August 25, 202

To: Emily Schemper, Sr. Director Planning & Environmental Resources, Monroe Count
Michael Roberts, Assistant Director, Environmental Resources, Monroe Count
Ilze Aguila, Sr. Coordinator Planning Commission, Monroe Count
Re:

File #: 2021-038, Thurmond Street Partners, LLC Application for Tier Overlay District Map Amendment (Received 3/17/2021

Dear Ms. Schemper, Mr. Roberts and Ms. Aguila
The Florida Wildlife Federation (Federation) submits the following comments regarding
the Thurmond Street Partners, LLC Application for Tier Overlay District Map Amendment (Application).
In 1990, the Florida Wildlife Federation was a plaintiff in the federal lawsuit against the
Federal Emergency Management Agency (FEMA) claiming FEMA was not properly
consulting with the US Fish and Wildlife Service (USFWS) as required by the Endangered Species Act (ESA) in their administration of the National Flood Insurance Program (NFIP) in Monroe County Florida (Case No. 90-10037-Civ-Moore, United States
District Court, Southern District of Florida)
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Pursuant to this litigation, the USFWS was required to update the Biological Opinion
(BO) for the effects of the NFIP on federally-listed threatened or endangered species in
the Florida Keys to include Reasonable and Prudent Alternatives (RPA). These RPAs
required Monroe County and other participating communities in the Florida Keys to revise their Flood Damage Prevention Ordinances to include procedures so as to reference and use Species Focus Area Maps. Per the concluding settlement agreement, the
Species Focus Area Maps and associated Tier designations were established. Please
see attached Settlement Agreement and Covenant Not to Sue, dated December 3,
2010.

With regards to the subject parcel, there has been no land cover changes since the
original Tier designation. Since the land cover of the subject parcel contains Hammock,
the original Tier 1 designation is appropriate and consistent with Policy 105.2.1 of the
Comprehensive Plan
The Federation remains committed to protecting listed species in Monroe County and
ensuring the intent of the settlement agreement with FEMA is upheld. The Tier I designation for the subject parcel is appropriate. Furthermore, arbitrarily altering this designation to Tier III would be inconsistent with the Monroe Comprehensive Plan.
Based on the foregoing, the Federation respectfully requests Monroe County deny the
applicant’s request.
Thank you for your consideration
Sincerely,
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Meredith Bud
Regional Policy Director
Florida Wildlife Federation
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 90-10037-Civ-Moore
Florida Key Deer,
Key Largo cotton mouse, Key Largo woodrat,
Key tree-cactus, Lower Keys marsh rabbit,
Schaus’ swallowtail butterfly, the silver rice
rat, and the Stock Island tree snail,
NATIONAL WILDLIFE FEDERATION,
FLORIDA WILDLIFE FEDERATION,
and DEFENDERS OF WILDLIFE
Plaintiffs,
vs.
W. CRAIG FUGATE, in his official capacity
as Director, Federal Emergency
Management Agency (“FEMA”), Department of
Homeland Security, and DIRK KEMPTHORNE, in his
official capacity as Secretary of the United States
Department of the Interior,
Defendants.
__________________________________________/
SETTLEMENT AGREEMENT
AND COVENANT NOT TO SUE
Plaintiffs National Wildlife Federation, Florida Wildlife Federation, and Defenders of
Wildlife (“Plaintiffs”) and W. Craig Fugate and Dirk Kempthorne (“Federal Defendants”), by
and through their undersigned counsel, hereby state and agree as follows:
WHEREAS Plaintiffs in this action challenged a biological opinion issued by the
Defendant U.S. Fish and Wildlife Service (“FWS”) in 1996 (as amended in 2003), concerning
the Federal Emergency Management Agency’s (“FEMA’s”) administration of the National
Flood Insurance Program in Monroe County, Florida, "may affect" the Florida Key deer, a listed
1
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endangered species, and that FEMA therefore was required to consult with the Fish and Wildlife
Service under Sec. 7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2). See DE # 119 filed July 27, 1998
(First Amended Complaint); DE # 187 filed July 28, 2003 (Second Amended Complaint).
WHEREAS this Court issued summary judgment in favor of Plaintiffs by order filed
March 29, 2005. DE # 214.
WHEREAS this Court issued an injunction by order filed September 12, 2005. DE #
237. The injunction prohibited FEMA from “issuing flood insurance for new developments
[defined as any residential or commercial development where construction of the structure has
not yet begun as of the entry of this Order] in the suitable habitats of the Listed Species in
Monroe County, Florida from the date of this Order until such time as the Court concludes that
Defendants have complied with the March 20, 2005 Order, the ESA, and the [Administrative
Procedure Act].” Id. at 22.
WHEREAS this Court directed Defendant FWS to complete a new biological opinion in
consultation with Defendant FEMA by Order filed September 12, 2005 (DE # 237).
WHEREAS Federal Defendants appealed portions of this Court’s ruling on November
10, 2005 (see DE # 291); however, no appeal was taken concerning the substance of the 2003
biological opinion with respect to § 7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2).
WHEREAS Defendant FWS issued a new biological opinion on August 8, 2006. DE #
363.
WHEREAS the U.S. Court of Appeals for the Eleventh Circuit affirmed the decision
below. DE # 418.
WHEREAS the parties previously settled Plaintiffs’ claim for attorneys’ fees and costs

2
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incurred through and including November 5, 2008. DE # 439.
WHEREAS Defendant FWS issued a revised biological opinion on April 30, 2010. DE #
466.
WHEREAS Plaintiffs and Federal Defendants wish to settle Plaintiffs’ claim for
reasonable attorneys’ fees and costs associated with this litigation since the Court previously
awarded Fees and Costs to Plaintiffs on November 5, 2008 (DE # 439).
WHEREAS Plaintiffs and Federal Defendants wish to avoid further litigation concerning
the substance of FWS’ revised biological opinion dated April 30, 2010, DE # 466.
NOW THEREFORE, the Plaintiffs and Federal Defendants agree hereto to the entry of
this Settlement Agreement and Covenant Not to Sue (“Settlement”).
1.

The Parties agree that this Settlement is negotiated in good faith and that it

represents a fair and equitable resolution of their differences.
2.

The Parties agree that venue is proper.

3.

Defendant FWS agrees that it will, in good faith, consider amending the revised

biological opinion dated April 30, 2010, as provided in Exhibit 1. Within 14 days after entry of
this Settlement Agreement, Defendant FWS will issue any final amended biological opinion.
Defendant FEMA will issue a written decision whether to adopt the RPA set forth in the final
amended biological opinion within 30 days after FWS issues any final revised biological
opinion. FWS and FEMA will jointly provide notice to the Court regarding FEMA’s decision to
adopt the RPA as contemplated in this Paragraph.
4.

Provided that FWS issues its final amended biological opinion and FEMA adopts

an RPA materially similar to that in Exhibit 1 hereto, Plaintiffs hereby agree to relinquish and

3
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waive all claims against FWS and FEMA concerning the substance of the April 30, 2010
biological opinion and RPA, as amended. Plaintiffs will provide notice to the Court that it is
relinquishing and waiving all claims against FWS and FEMA concerning the substance of the
April 30, 2010 biological opinion and RPA, as amended, within 14 days after FEMA adopts the
RPA as contemplated in Paragraph 3.
5.

Upon filing of Plaintiffs’ notice as contemplated in Paragraph 4, Plaintiffs and

Federal Defendants hereby stipulate to entry of the accompanying Proposed Order, which
specifies that the FWS’ new biological opinion shall be deemed to be in compliance with this
Court’s previous Orders for FWS to issue a new biological opinion that complies with the
Court’s March 20, 2005 Order, the ESA and the APA.
6.

The Federal Defendants will notify the Court and the parties when Monroe

County and the other “participating communities” in the Florida Keys have: 1) revised their
Flood Damage Prevention Ordinance(s); and 2) implemented procedures to reference and use the
updated real estate list and Species Focus Area Maps (referenced in reasonable and prudent
alternative (“RPA”) paragraph 1) in compliance with paragraphs 2, 3, 4, and 5 of the RPA.
Defendants will include copies of relevant ordinances and associated implementation documents
in providing any notice to the Court under this Paragraph.
7.

The parties agree that the Injunction entered by this Court on September 12, 2005

(DE # 237) shall remain in effect until Federal Defendants provide notice to the Court pursuant
to Paragraph 6 above.
8.

Plaintiffs’ sole remedy to challenge the merits of any actions taken by Federal

Defendants FEMA, FWS, and/or the participating communities pursuant to the April 30, 2010

4
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biological opinion and RPA, as amended, shall be to file a new lawsuit.
9.

Upon entry of the accompanying “Proposed Order” Federal Defendants agree to

pay Plaintiffs the amount of $162,280.59 in settlement of Plaintiffs’ claims for an award of
litigation costs, including attorney fees, pursuant to the Equal Access to Justice Act ("EAJA"),
28 U.S.C. § 2412, and/or the Endangered Species Act, (“ESA”). Federal Defendants agree to
pay such award to National Wildlife Federation c/o John Kostyack, 900 E. St., N.W., Suite 400,
Washington, D.C. 20004, on behalf of Plaintiffs in this action. In consideration of payment of
such award, Plaintiffs agree to accept the stated sum in full and final satisfaction of any claim for
attorneys’ fees and costs for litigation in the above-captioned case for the period of November 5,
2008 through and including the date of this Settlement. Plaintiffs agree that such award
encompasses the entire amount of attorneys’ fees and costs to which they are entitled from any
party in the above-captioned matter, including all work and costs performed or incurred during
the period of November 5, 2008 - present, including any work or costs performed or incurred in
preparing this Settlement. Plaintiffs agree that they are not entitled to any further monetary
award in connection with work and costs performed or incurred in connection with this lawsuit.
10.

This Settlement is effective upon entry of the accompanying “Proposed Order” by

the Court.
11.

This Settlement has no precedential value as to attorneys’ fees and costs and shall

not be used as evidence in any other attorneys’ fees litigation.
12.

Within 10 days of receipt of a fully executed, file-stamped copy of the “Proposed

Order” pursuant to this Settlement Agreement, Defendants agree to submit all necessary
documentation for initiation of disbursement processing by the Department of the Treasury for
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payment of this award.
13.

Within 10 days of receipt of payment of fees and costs pursuant to this

Settlement, Plaintiffs will file a notice of satisfaction of judgment.
14.

The Parties, by their duly authorized representatives, agree to this Settlement

Agreement.
15.

The provisions of this Settlement shall apply to and be binding upon each of the

Parties including, but not limited to, their officers, directors, servants, employees, successors,
and assigns.
16.

This Settlement and the accompanying “Proposed Order” constitute the entire

agreement of the Parties concerning the rights and obligations discussed herein and subject to
dispute in this suit. No other agreement shall govern the rights of the Parties with respect to the
matters resolved by this Settlement, except in accordance with the terms herein. No
modification to this Settlement shall be valid unless written and executed by both parties thereto.
17.

The Parties recognize that notwithstanding their efforts to comply with the

commitments contained herein, an “Act of God” or “force majeure,” including a natural disaster,
may prevent or delay such compliance. Force majeure will not continue beyond the
circumstances and conditions that prevent timely performance, and will not apply if alternative
means of compliance are available. The Party claiming force majeure will have the burden of
proof in proceedings to enforce or modify this Settlement.
18.

Nothing in this Settlement Agreement will be construed to deprive a federal

official of the authority to revise, amend, or promulgate regulations or any discretion accorded
by federal law concerning the substance of any actions taken hereunder. No provision of this
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Agreement shall be interpreted as or constitute a commitment or requirement that defendants
obligate or pay funds in violation of

the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other law

or regulation.

SEITLEMENT AGREEMENT AND COVENANT NOT TO SUE APPROVED FOR
FEDERAL DEFENDANTS:
IGNACIA S. MORENO
Assistant Attorney General
SETH M. BARSKY, Acting Section Chief
December 3, 2010

(ï'l£ÅC,. ~
MA A. BROWN
FL Bar No. 0999504
Senior Trial Attorney
mark.brown~usdoj.gov
U.S. Department of Justice
Environment and Natural Resources Division
Wildlife and Marine Resources Section
P.O. Box 7369
Washington, D.C. 20044-7369
Telephone: (202) 305-0204
Facsimile: (202) 305-0275
Street Address:

U.S. Departent of Justice
601 D St., N.W.
Room 3033
Washington, DC 20004
Counsel for Federal Defendants
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SETrLEMlJT AGREEMEN AND COVENANT NOT TO SUR APPROVED FOR
PLAINTIf"S
December 3, 20 i 0

J5Js~~~g ~~td¿~_

kosLyack(anwf.org
National Wildlife Federation
Natioiial Advocacy Center
901 E S~ NW Suite 400
Washinglon, DC 20004
Telephone: (202) 797-6879
Facsiinile: (202) 797-6646
COlUsel for Plaintitls
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CERTIFICATE OF SERVICE
T hereby certifY that on December 3, 2010 I electronically filed the foregoing with the
the Court using CMÆCF. I also certify that the foregoing document is being served this
day on all counsel of
record identified on the Mailing Information for Case 90-10037. Counsel
of record currently identified on the Mailing Information list to receive e-mail notices for this
case are served via Notices of
Electronic Filing generated by CMIECF.
Clerk of

il\J. C'-~ ~""
Mark Arthur Brown
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In situations where the Service has determined that the action as proposed by the action agency
may result in jeopardy to a listed species, the Service can provide an alternate action that if
implemented can avoid jeopardy to the listed species. The alternative recommended action
needs to meet four specific criteria for implementation by the action agency. For the proposed
action, as determined by FEMA, the Service provides the following alternative recommended
action.
REASONABLE AND PRUDENT ALTERNATIVE
Regulations (50 CFR §402.02) implementing section 7 of the Act define reasonable and prudent
alternatives (RPAs) as alternative actions, identified during formal consultation, that:
(1)
(2)
(3)
(4)

can be implemented in a manner consistent with the intended purpose of the action;
can be implemented consistent with the scope of the action agency's legal authority and
jurisdiction;
are economically and technologically feasible; and
would, the Service believes, avoid the likelihood of jeopardizing the continued existence
of listed species or result in the destruction or adverse modification of critical habitat.

Because this opinion has found jeopardy, FEMA is required to notify the Service of its final
decision on the implementation of the RPA.
The Court’s March 2005 Order criticized the 2003 RPA for (1) relying on voluntary measures
and (2) not protecting against habitat loss and fragmentation or otherwise accounting for the
cumulative effects of the permitted projects. These two points have been addressed in the
revised RPA below. First, FEMA has more clearly described the steps that will be taken if the
RPA is not followed. Second, the revised RPA will result in a review process that will allow the
Service to consider the cumulative impacts of a series of permit proposals at clear points in time,
rather than on a piecemeal basis.
Our jeopardy determinations were based on habitat loss and indirect effects from floodplain
development expected to occur over a 13-year period of implementation of the NFIP. Therefore,
we base this RPA, on habitat loss and indirect effects from floodplain development. The indirect
effects from floodplain development apply to free roaming cat predation of the Key Largo cotton
mouse, Key Largo woodrat, and Lower Keys marsh rabbit and traffic impacts associated with
Key deer.
1.

The Service will create and maintain an updated list of all real estate numbers of parcels
(either vacant lots or built upon lots) that are within the Species Focus Area Maps. The
Species Focus Area Maps identify all potential suitable habitat parcels for all nine species
on Table 17, including both “jeopardy” and “no jeopardy” species including all potential
suitable habitat, public and private, whether or not in an existing HCP. The Species
Focus Area Maps identify which parcels must be referred to the Service for review as
outlined in RPA 4. The Species Focus Area Maps were developed by the Service, based
on the best available science, and indicate potentially suitable, federally threatened or

EXHIBIT 1
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endangered species habitat for the species subject to the prohibitions of this RPA.
Companion buffer zone maps were also created and maintained for the Key Largo cotton
mouse, Key Largo woodrat, and Lower Keys marsh rabbit. The Service will provide
these maps to FEMA for distribution to all participating communities in the Florida Keys
portion of Monroe County. The updated real estate parcel list will be completed within
60 days of acceptance of this BO by the Court, and then updated as needed by the
Service. We do not anticipate that updates would occur frequently, but may be needed as
habitat changes or new information (habitat or species) becomes available.
2.

Pursuant to 44 CFR 60.3(a)(2), FEMA will require Monroe County and other
participating communities in the Florida Keys to revise their Flood Damage Prevention
Ordinance(s) to reference and use the updated real estate list and Species Focus Area
Maps (referenced in RPA paragraph 1) to implement and enforce the procedures required
in paragraph 4 within 12 months of acceptance of this BO by the Court. In the event that
the real estate list and/or Species Focus Area Maps are updated by the Service, the new
list and/or maps will be used. FEMA will also require the county and participating
communities as per 44 CFR 60.3(a)(2) to incorporate Service review recommendations
(or Reasonable and Prudent Measures resulting from formal consultation) under section 7
and section 10 incidental take exemption and implementing terms and conditions as
enforceable conditions in their floodplain development permits.

3.

In areas mapped as containing unsuitable habitat, participating communities in Monroe
County will place a form letter in their permit file that indicates:
a. the individual that made the determination,
b. the date of the determination; and
c. the date of the Species Focus Area Map and real estate parcel list used to make
the determination.
After this form letter is completed, participating communities in Monroe County may
take action on the proposed floodplain development permits without further concerns for
threatened and endangered species (or their critical habitat).

4.

Any issuance of floodplain development permits for all development, including those
activities that will remove vegetation, will require further consultation for the real estate
parcels within the Species Focus Area Maps. Specifically, participating communities in
Monroe County will forward weekly to the Service those applications proposing
floodplain development of lot(s) or floodplain development on vacant parcels and
floodplain development on parcels with a structure within the Species Focus Area Maps
that will: 1) expand the footprint of the structure; or 2) expand associated clearing of, or
placement of fencing into native habitat. The Service will then determine either of the
following:
a)

Determine that a proposed action would not adversely affect federally threatened
or endangered species or designated critical habitat either individually or
cumulatively. If the Service determines that the action would not adversely affect
threatened or endangered species or designated critical habitat, they will notify
FEMA, the participating community, and the applicant of the not likely to
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adversely affect determination. The Service may condition a finding of “may
affect, not likely to adversely affect” on the implementation of specific
modifications to a proposed action to avoid possible impacts on species. The
determination and its specific project modifications are binding conditions that
must be incorporated into the participating community’s floodplain development
permit(s) for the development on the parcel, and must be enforced by the
participating community. This action may be achieved by the Service through the
development of an assessment key. The assessment key would provide a step-wise
process for applicants, the county and NFIP participating communities, and FEMA
to follow that may result in Service concurrence determinations through
acceptance of the key’s requirements. An applicant signed and community cosigned copy of the acceptance form will be maintained in the floodplain
development permit file. FEMA will provide a yearly report of how many
floodplain development permits were issued by NFIP participating jurisdictions
that were assessed through the use of the assessment key and species affected.

5.

b)

Determine that a proposed action may adversely affect threatened or endangered
species or designated critical habitat either individually or cumulatively. In this
event, the Service would notify FEMA, the participating community, and the
applicant by letter of the “may affect” determination and the need for conditions,
modifications, or other additional actions to insure the protection required under
section 7 or section 10 of the Act. The “may affect” determination letter and any
specific project modifications required upon further review are binding conditions
that must be incorporated into the participating community’s floodplain
development permit(s) for the development on the parcel and must be enforced by
the participating community. The required modifications will be designed to
ensure compliance with either section 7 or section 10 of the Act and that the
amount of incidental take exempted through compliance with section 7 or section
10 of the Act does not exceed the levels of incidental take individually or
cumulatively exempted in this BO. FEMA will provide a yearly report of how
many floodplain development permits were issued by NFIP participating
jurisdictions and the amount of incidental take exempted under the incidental take
provision in this BO.

c)

FEMA will request that each participating community which proposes a change in
ROGO or the Tier classifications provide notice of the proposed change to FEMA
and the Service at the time the proposal is presented in writing to the staff of the
participating community. In addition, notwithstanding any changes to ROGO
and/or the Tier classification, proposed actions within the properties designated in
the Species Focus Area Maps will continue to receive additional review as outlined
in this RPA. In the event that current HCPs designated in the Florida Keys under
section 10 of the Act expire, all properties addressed by these HCPs that fall within
the Species Focus Area Maps will be referred to the Service for review per the
guidelines in this RPA.

Pursuant to 44 CFR 60.3(a)(2), FEMA will require participating communities to establish
written procedures within 14 months of acceptance of this BO by the Court for referring
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floodplain development permit applicants to the Service for review, inclusion of any
conditions or modifications into the floodplain development permits involved, and
enforcement of those conditions or modifications, as outlined in RPA paragraph 4.
The participating community will exercise its enforcement authority to require the
permittee to comply with the Service’s conditions that are incorporated as conditions of
the participating community’s floodplain development permit. In the event of noncompliance with the floodplain development permit conditions by the applicant, the
participating community will request, as outlined in RPA paragraph 8(b), that FEMA
deny individual flood insurance for the subject property.
6.

Free-Roaming Cats: FEMA will coordinate with participating communities in Monroe
County in their development of a brochure, information on a website, and other materials
for addressing predation by domestic and feral cats in areas within endangered and
threatened species habitat and buffer zones in the Special Flood Hazard Area.
Participating communities will be required to provide this brochure to all floodplain
development permit applicants seeking a floodplain development permit, to build a
structure, or expand an existing structure. This brochure will describe how to protect
threatened and endangered species by keeping pets indoors. FEMA will provide a yearly
report and a list by parcel of how many floodplain development permits were issued by
NFIP participating communities for each of the buffer zones by species affected in the
Special Flood Hazard Area.

7.

Pursuant to 44 CFR 59.24, FEMA will monitor the participating communities’
compliance with the conditions of any “not likely to adversely affect” effect
determination or any section 7 or section 10 incidental take authorizations and their
implementing terms and conditions. FEMA will coordinate with the Service every 6
months to evaluate the extent of compliance with the Act for proposed floodplain
development in participating communities in Monroe County. FEMA will require the
communities to maintain, whichever is obtained, either the Section 10(a)(1)(B) permit or
the completed section 7 consultation in the administrative record for the floodplain
development permit file for future review by FEMA during their community assistance
visits. FEMA will visit participating communities in Monroe County every 6 months.
During community visits to participating communities in Monroe County, FEMA will
evaluate the administrative records maintained by the participating community on
floodplain development permits issued for proposed actions described in this RPA to
ensure compliance with the RPA requirements. FEMA will use information provided by
the Service or other Federal, State, or local agencies to achieve this purpose. FEMA will
treat any violation of the procedures established under the RPA as a substantive program
deficiency or violation under 44 CFR 60.3.

8.

Within 15 days of determining non-compliance with the procedures established under the
RPA, FEMA will notify the participating community in writing that substantial progress
must be made to correct the program deficiencies or remedy any violation within 60 days.
The community must provide FEMA with a written response within 60 days of FEMA’s
notice, of the actions being taken to correct the program deficiencies and any violation.
If the community cannot resolve all of the program deficiencies or remedy the violation
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within 60 days, the community must describe in its response the actions it will take and a
schedule for resolving the deficiencies and remedying the violation.
Correcting deficiencies and remedying violations can take a variety of forms depending
upon their type and nature. The following are examples of possible actions that FEMA
would expect the community to undertake within 60 days or to include as part of a
remediation plan to correct any remaining program deficiencies and violations remaining
after 60 days:

9.

(a).

Demonstrate that the community has initiated an enforcement action against the
property owner who did not apply for a floodplain development permit and
provide a description of the enforcement action being taken. If the community
has not initiated some type of enforcement action against the property owner, the
community should issue a stop work order or take other action to stop further
floodplain development impacts. The enforcement action can include, through
coordination with the Service, restoration of the site to pre-impact conditions.

(b).

Should enforcement actions proposed by the participating community not be
complied with by the applicant, the participating community will submit a request
for a declaration of denial of flood insurance following 44 CFR Part 73 (Section
1316 of the National Flood Insurance Act of 1968) to FEMA for construction of
an insurable structure that has occurred without receipt of the necessary section 7
or section 10 incidental take exemption by the Service. Upon submission of a
valid declaration, FEMA then will deny the flood insurance to that property.

(c).

If corrective actions referenced in RPA paragraph 8(a) are not possible, then
FEMA will continue to deny the individual flood insurance policy. Insurance
availability will be restored to a property only if the community has submitted a
valid rescission to FEMA correcting the deficiencies referenced in RPA paragraph
8(a). A valid rescission from the community shall consist of a description of, and
supporting documentation for, the measures taken to bring the structure into
compliance with the local floodplain management ordinance and this RPA along
with other requirements in accordance with 44 CFR 73.3 (Section 1316).

(d).

Rescission of the floodplain development permit for any floodplain development
action if the participating community issued a floodplain development permit in
contravention to the Service’s technical assistance recommendations or the
Service’s section 7 or section 10 incidental take authorizations and implementing
terms and conditions.

(e).

Seek civil or criminal penalties or other appropriate legal action against the
property owner as provided for in the participating community’s ordinance or
code.

If FEMA determines the participating community’s non-compliance with the procedures
established under the RPA has caused take of threatened or endangered species that
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cannot be corrected or offset, FEMA will initiate procedures outlined in 44 CFR 59.24
for probation and suspension of community eligibility for flood insurance. In addition, if
the community is not responsive to FEMA’s initial notice or it has not made substantial
progress within 60 days to correct the program deficiencies and remedy the violation,
FEMA will initiate the probation and suspension procedures outlined in 44 CFR 59.24
that allows FEMA to place participating communities on probation or suspend them from
the NFIP. If the community fails to adhere to the agreed upon remediation plan and
schedule or fails to demonstrate why the schedule for resolving any remaining program
deficiencies or violation cannot be adhered to, FEMA will also initiate procedures
outlined in 44 CFR 59.24 for probation and suspension.
10.

FEMA, in conjunction with the Service, will conduct training sessions with public
officials and local building officials on the requirements of these RPAs.

11.

FEMA will require participating communities to provide to floodplain development
permit applicants a brochure or similar written material about the floodplain development
permit referral process and post this information on the community’s website and
otherwise make it generally available. FEMA and the participating communities will
coordinate with the Service in developing this communication to the public.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 90-10037-Civ-Moore
FLORIDA KEY DEER, et al.,
Plaintiffs,
vs.
W. CRAIG FUGATE, et al.,
Defendants.
__________________________________________/
ORDER
THIS CAUSE came before this Court on the Plaintiffs’ and Federal Defendants’
Settlement Agreement and Covenant Not To Sue (“Settlement”) filed December 3, 2010.
UPON CONSIDERATION, and being otherwise fully advised in the premises, it is
ORDERED AND ADJUDGED that the U.S. Fish and Wildlife Service’s Biological
Opinion for the Department of Homeland Security’s Federal Emergency Management Agency’s
(FEMA) administration of the National Flood Insurance Program (NFIP) in participating
communities in Monroe County, Florida dated April 30, 2010, DE # 466, as amended pursuant to
the Settlement is hereby deemed to be in compliance with this Court’s previous Orders for FWS
to issue a new biological opinion that complies with the Court’s March 20, 2005 Order (DE #
237), the Endangered Species Act and the Administrative Procedure Act.

1

Case 4:90-cv-10037-KMM Document 482-2

Entered on FLSD Docket 12/03/2010 Page 2 of 2

IT IS FURTHER ORDERED AND ADJUDGED that the parties’ stipulation as to an
award of fees and costs incurred by Plaintiffs since November 5, 2008 is hereby APPROVED.
IT IS FURTHER ORDERED AND ADJUDGED that the Court shall retain jurisdiction
solely for the purpose of enforcing the Court’s injunction, DE # 237, which shall remain in effect
until Federal Defendants provide notice to the Court pursuant to the Settlement.
DONE AND ORDERED, in Chambers, at Miami, Florida, this ___ day of_______, 2010.

______________________________
UNITED STATES DISTRICT JUDGE
K. MICHAEL MOORE
cc: All counsel of record
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